Agenda Item 2-11.B.

Society of American Archivists
Council Meeting

May 17, 2021
Virtual Meeting

Consent Agenda: Ratify Executive Committee Interim Actions
(Prepared by Governance Manager Felicia Owens)

BACKGROUND

Current parliamentary policy agrees on validating board decisions made remotely, and ratifying
the Council’s online and conference-call decisions via the Consent Agenda does not conflict with
any existing SAA policy.

DISCUSSION

Given the Executive Committee’s use of an e-mail discussion list to function as a group and
make decisions remotely, approving interim Executive Committee actions via the Consent
Agenda contributes to streamlining the group’s work and improves access to the interim
decisions of SAA’s elected decision makers.

RECOMMENDATION

THAT the following interim actions taken by the Executive Committee in March 2021 be
ratified:

e Approved signing on to an amicus brief, as drafted by the Public Citizen Litigation Group, to
support Jill Lepore’s case for access to grand jury records related to the Pentagon Papers.
(Appendix B) (March 14, 2021)

e Approved a mid-cycle funding request from the Privacy and Confidentiality Section to
provide an honorarium for the featured panelists at their upcoming workshop and panel on
the collection management system Mukurtu. (Appendix A) (March 15, 2021)
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Appendix A
Society of American Archivists

Mid-Cycle Funding Request
Fiscal Year 2021
(July 1, 2020 — June 30, 2021)

Privacy and Confidentiality Section Steering Committee: Funding to

Support a Mukurtu Workshop and Panel
Prepared by: Rachel Gattermeyer, Lydia Tang, and Katrina Windon
Submitted: January 4, 2021
Resubmitted: February 24t 2021

The Privacy and Confidentiality Section Steering Committee requests that funding be reallocated
in SAA’s FY 2021 budget to support a mid-cycle request for a Mukurtu Workshop and Panel.

BACKGROUND

The mission of the Privacy and Confidentiality (P & C) Section Steering Committee is to provide
a space to discuss privacy and confidentiality issues, as well as their legal and ethical
implications for archival practice. The Committee’s goal for the 2020-2021 year is to align its
activities with SAA’s 2020-2022 Strategic Plan and create multiple opportunities for archivists to
learn about and engage with privacy, confidentiality and restriction issues within archives. To get
a clearer picture of members’ needs and wants, the Committee issued a survey asking which
topics would be of interest for future P & C-sponsored events. One of the top topics selected was
“Indigenous records within the context of privacy and confidentiality.”

In response to the survey results, the Committee is proposing to co-host a free virtual panel and
workshop on Mukurtu in collaboration with the Native American Archives and Collection
Management Sections, as well as the Tribal Digital Stewardship Cohort Program from
Washington State University. Mukurtu is a collection management system (CMS) built in
collaboration with Indigenous communities to manage, curate, and showcase digital cultural

heritage in accordance with specific cultural requirements for access. The event is expected to be
held in late Spring 2021.

The Mukurtu Workshop and Panel aligns with SAA’s Strategic Plans in the following ways:
e Goal 1: Advocating for Archives and Archivists by offering a learning opportunity that
addresses the completeness, diversity, accessibility, and ethical restrictions of the
Indigenous historical record
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e (Goal 2: Enhancing Professional Growth by facilitating a professional development event
that highlights the innovative Mukurtu CMS and emerging best practices for stewarding
Indigenous archival collections.

e Goal 3: Advancing the Field through disseminating emerging research and tools, as well
as encouraging practical engagement with privacy and confidentiality issues that impact
Indigenous archival records

e Goal 4: Meeting Members’ Needs by fostering an inclusive profession through this
educational workshop and panel

DISCUSSION

The Mukurtu Workshop and Panel will be a free professional development opportunity to
broadly examine privacy, confidentiality, and restriction issues that relate to Indigenous archival
materials, spotlight the Mukurtu tool, and spread awareness of this resource. The event will be
split over two nonconcurrent days so as to best accommodate attendees’ schedules, with each
part lasting one and a half hours. The first part will be the Mukurtu platform demonstration and
overview, which will explore the history of the tool, how to use the tool, and considerations for
restricting and ethically providing access to Indigenous records. A period at the end will be
available for questions. It is tentatively agreed that the demonstration part will be recorded and
made available prior to the panel portion. The panel will feature a selected group of speakers
who will give a presentation about their experiences with using the CMS and how their
institution is addressing privacy, confidentiality, and restrictions in policies and practices, answer
facilitated panel questions, and also answer open audience questions. Once the speakers are
confirmed, we will ask if they would be comfortable recording the entire or part of the panel
portion of the event, which will be shared online afterwards.

The Committee has already spoken with a coordinator from the Tribal Stewardship Cohort
Program who is fully on board to partner with the P & C Section on this event. They will provide
the demonstration portion of the event and model it after previous Mukurtu workshop
demonstrations. The Tribal Stewardship Cohort Program is part of the Washington State
University’s Center for Digital Stewardship and Curation and provides digital stewardship
training to Tribal archives, libraries, and museums. The Committee reached out to the SAA
Native American Archives Section (NAAS) and the Collection Management Section to jointly
co-host this cross-disciplinary event. Both Section Steering Committees are eager to collaborate.
This tri-part collaboration will cultivate a larger audience, engaging the diverse perspectives of
the respective group membership and exploring the perspectives that each section brings to the
discussion. The Tribal Stewardship Cohort Program coordinator and members of the NAAS
Steering Committee have strong and numerous network connections to Mukurtu users and
already compiled a list of potential panelists to invite. These potential speakers work in a variety
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of repository backgrounds, including Tribal repositories, university archives with Indigenous
collections, and governmental archives with Indigenous collections.

To reach as many interested archivists as possible, the Mukurtu Workshop and Panel will be
advertised over SAA Connect’s listservs, SAA’s In The Loop, as well as over social media. We
will also reach out to regional archival societies to share the announcements over their listservs.
To prepare the attendees with a shared foundation of knowledge about Mukurtu and working
with Indigenous records, selected readings or videos will be listed during the registration
process; this will ensure that the first session can serve a wider audience.

Many archivists and archival organizations, including SAA, are taking a strong stance to
acknowledge and dismantle the colonialist tendencies inherent in archives. It is important that
resources and spaces are available to educate and foster healthy discussions for how best to
create archival practices that make a more inclusive, aware, and responsive profession. The
Mukurtu Workshop and Panel is one way to share insights into best practices for ethically
approaching restrictions, privacy, and confidentiality of Indigenous records through this CMS.
The Committee is especially interested in paying an honorarium to its speakers for their time and
expertise. All three SAA Section Steering Committees are not comfortable approaching potential
speakers to ask them to commit to participating in this event without confirmed funding and
therefore we cannot provide names of specific panelists at this time. However, the NAAS
Steering Committee and the Tribal Digital Stewardship Cohort Program are confident that they
will be able to invite active Mukurtu users from their network of relationships to make up the
panel.

At the end of the event, the audience should leave with more knowledge about the Mukurtu
platform and its community of users; examples and ideas for how to implement privacy,
confidentiality, and restriction policies and practices in their archive; and a greater awareness for
how to responsibly steward Indigenous archival records. Handling privacy and confidentiality
issues can be daunting, but a low stakes workshop can be an easy way for archivists to learn
about new tools and practices that they can take back to their own organizations. Educational
opportunities like this one, which aim to center Indigenous perspectives, can help to broaden the
understanding of SAA members and to advance the recommendations of the SAA-endorsed
Protocols for Native American Materials.

Budget
In alignment with ethical archival labor practices, we are requesting funding of $600 to
compensate panelists for their time and expertise. This will be split among 3 panelists, at $200

per speaker, for a one-and-a-half-hour panel event. The panelists will create and deliver
slideshow presentations, answer facilitated panel discussion questions, and respond to open
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audience questions. The $200 per person request matches rates of previous webinar, workshop,
and panel event speaker honorarium offered by NAAS and the Tribal Digital Stewardship Cohort
Program. The coordinator for the Tribal Digital Stewardship Cohort Program has declined an
honorarium for their demonstration portion.

The event will be held virtually over SAA’s Zoom account, not requiring any additional costs.

A possible benefit of SAA sponsoring the event would be that it supports important diversity-
related programming and other aspects of SAA’s strategic plan. If the P & C Section Steering
Committee informally pursued the event using Eventbrite, it may not have the clout for publicity
or an appropriate level of funding to compensate the speakers for the event.

FUNDING REQUEST

The Privacy and Confidentiality Section Steering Committee requests that funding in the
amount of $600 be reallocated in SAA’s FY 2021 budget to support a Mukurtu Workshop
and Panel.

Support Statement: The Mukurtu Workshop and Panel will be a free in-depth demonstration of
the collection management system Mukurtu, a platform developed in collaboration with
Indigenous communities, and a panel on ethically stewarding Indigenous archival materials
regarding privacy, confidentiality, and restrictions. In alignment with ethical archival labor
practices, we are requesting funding to compensate panelists for their time and expertise.

Relation to SAA Strategic Plan: The Mukurtu Workshop and Panel advances all four of
SAA’s Strategic Goals:

e Goal 1: Advocating for Archives and Archivists by providing leadership to ensure the
diversity and responsible stewardship of the historical record.

e Goal 2: Enhancing Professional Growth by providing content that reflects the emerging
best practices and tools to responsibly and sensitively steward Indigenous archival
records. Attendees at this event will gain familiarity with Mukurtu, hopefully
implementing the program or adopting similar best practices to enhance applied cultural
competency within their repositories. By SAA funding the event, it enables archivists to
have easy access to affordable and current professional best practices. This event will
also be a meeting place for archivists to learn from each other and connect over the tool,
fostering stronger communities of practice.

e Goal 3: Advancing the Field by sponsoring an in-depth workshop and panel which
disseminates the emerging research and tools in responsible Indigenous archival
stewardship. By P & C’s collaboration with the Native American Archives Section,
Collection Management Section, and the Tribal Stewardship Cohort Program, we
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enhance professional knowledge. This professional development event will support the
development of leadership of archivists by enhancing their knowledge of tools and best
practices required to ethically steward Indigenous collections.

e Goal 4: Meeting Members’ Needs. This event is a direct response to survey results that
show the P & C Section members’ high interest in attending events addressing privacy,
confidentiality, and restrictions of Indigenous records. This creates opportunities for
members to participate actively in SAA-sponsored events and helps to build an inclusive
association through educational opportunities.

Fiscal Impact: The total direct expenses for providing honoraria to panelists will be $600.
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No. 20-1836

IN THE UNITED STATES COURT OF APPEALS
FOR THE FIRST CIRCUIT

IN RE PETITION FOR ORDER
DIRECTING RELEASE OF RECORDS

JILL LEPORE,
Petitioner-Appellee,

V.

UNITED STATES,
Respondent-Appellant.

On Appeal from the United States District Court
for the District of Massachusetts

BRIEF OF AMICI CURIAE AMERICAN HISTORICAL ASSOCIATION,
AMERICAN SOCIETY FOR LEGAL HISTORY, NATIONAL SECURITY
ARCHIVE, ORGANIZATION OF AMERICAN HISTORIANS, AND
SOCIETY OF AMERICAN ARCHIVISTS
IN SUPPORT OF PETITIONER-APPELLEE
AND AFFIRMANCE

Scott L. Nelson

Allison M. Zieve

Public Citizen Litigation Group
1600 20th Street NW
Washington, DC 20009

(202) 588-1000

Counsel for Amici Curiae
April 12, 2021 American Historical Association, et al.
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CORPORATE DISCLOSURE STATEMENT

Amici curiae American Historical Association, American Society for Legal
History. National Security Archive, Organization of American Historians, and
Society of American Archivists are all nonprofit, non-stock corporations. They have
no parent corporations, and no publicly traded corporations have an ownership

interest in them.
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INTEREST OF AMICI CURIAE'

Amici curiae American Historical Association, American Society for Legal
History, National Security Archive, Organization of American Historians, and
Society of American Archivists have longstanding interests in the questions posed
by this case.

The American Historical Association, the nation’s largest professional
organization serving historians in all fields and all professions, was founded in 1884
and advocates for history education, the professional work of historians, and the
critical role of historical thinking in public life.

The American Society for Legal History is an international academic
nonprofit membership organization dedicated to fostering scholarship, teaching, and
study in the many fields of legal history around the world.

The National Security Archive is a nonprofit organization that combines
several functions, including investigative journalism, research on international
affairs, and maintenance of a library and archive of declassified U.S. documents.

The Organization of American Historians is the largest professional society

for the teaching and study of American history.

! This brief is filed with the consent of all parties. No party’s counsel authored this
brief in whole or in part, and no party or party’s counsel made a monetary
contribution to fund the preparation or submission of this brief. No person or entity
other than amici, their members, or their counsel contributed money intended to fund
preparing or submitting the brief.



Case: 20-1836 Document: 00117728308 Page: 9 Date Filed: 04/12/2021  Entry ID: 6415015

The Society of American Archivists is the oldest and largest national archival
professional association in the United States, dedicated to ensuring the identification,
preservation, and use of records of historical value.

The five amici have been successful petitioners in prior cases seeking the
release of grand jury records of great historical significance. For example, in 2008
and 2015, amici petitioned for release of grand jury records concerning the
indictment of Julius and Ethel Rosenberg, successfully obtaining release of the
records. See In re Petition of Nat’l Sec. Archive, No. 08 Civ. 6599, 2008 WL
8985358 (S.D.N.Y. Aug. 26, 2008); In re Petition of Nat’l Sec. Archive, 104 F. Supp.
3d 625 (S.D.N.Y. 2015). In 2011, four of the amici successfully petitioned for
release of President Richard M. Nixon’s thirty-five-year-old grand jury deposition
testimony in connection with the third Watergate grand jury. See In re Petition of
Kutler, 800 F. Supp. 2d 42 (D.D.C. 2011). In 1999, they successfully petitioned for
release of some of the transcripts of the Alger Hiss grand jury proceedings. See In
re Petition of Am. Hist. Ass’n, 49 F. Supp. 2d 274, 285 (S.D.N.Y. 1999). The release
of these records has helped to complete the historical record and shed light on the
judicial proceedings in these historically important cases.

SUMMARY OF ARGUMENT
I. The general rule that grand jury proceedings are not open to the public,

embodied in Federal Rule of Criminal Procedure 6(¢)(2), serves important purposes:
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encouraging uninhibited deliberations by preserving grand jurors’ anonymity,
protecting witnesses from retaliation or intimidation, and avoiding alerting suspects
to the grand jury’s investigation. Where disclosure would not threaten those
purposes, the federal courts have inherent authority to unseal grand jury records in
exceptional circumstances beyond those listed in Rule 6(e). See In re Petition of
Craig, 131 F.3d 99 (2d Cir. 1997); Carison v. United States, 837 F.3d 753 (7th Cir.
2016); see also In re Special Grand Jury 89-2, 450 F.3d 1159, 1178-79 (10th Cir.
2006) (remanding to district court to decide whether case presented exceptional
circumstances, without deciding question of courts’ inherent authority). But see
Pitch v. United States, 953 F.3d 1226 (11th Cir. 2020) (en banc); McKeever v. Barr,
920 F.3d 842 (D.C. Cir. 2019). This Court, too, has recognized that the courts’
inherent “powers are reflected in or reconfirmed by rules,” which “ordinarily reflect
or refine the underlying authority without displacing it.” In re Grand Jury
Proceedings, 417 F.3d 18, 26 (1st Cir. 2005) (addressing authority to impose a
secrecy order); see id. at 26 n.9 (citing cases for proposition that the federal rules do
not displace the court’s inherent authority).

I1. The Second and Seventh Circuits have held, and the Advisory Committee
on the Federal Rules of Criminal Procedure has expressed agreement, that one such
exceptional circumstance in which courts may order release of grand jury records is

where a case is one of significant historical importance. Exceptional circumstances
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are by definition not the norm, and, accordingly, the number of cases unsealing grand
jury records on the basis of historical importance is limited. Even so, such cases go
back several decades. See Nat’l Sec. Archive, 104 F. Supp. 3d 625 (S.D.N.Y. 2015)
(ordering unsealing of certain grand jury testimony concerning the investigation of
Julius and Ethel Rosenberg); Kutler, 800 F. Supp. 2d 42 (D.D.C. 2011) (ordering
unsealing of grand jury transcripts of President Nixon’s deposition concerning
Watergate); In re Petition of Tabac, 2009 WL 5213717, at *1-2 (M.D. Tenn. Apr.
14, 2009) (ordering unsealing of grand jury material pertaining to the 1963 jury-
tampering indictment of Jimmy Hoffa); Nat’l Sec. Archive, 2008 WL 8985358
(S.D.N.Y. Aug. 26, 2008) (ordering unsealing of certain grand jury records
concerning the indictment of Julius and Ethel Rosenberg); In re Petition of Am. Hist.
Ass’n, 49 F. Supp. 2d 274 (S.D.N.Y. 1999) (ordering partial unsealing of grand jury
transcripts concerning the investigation of Alger Hiss); In re Petition of O Brien,
No. 3-90-X-35 (M.D. Tenn. 1990) (ordering, without issuing written opinion, disclo-
sure records from the grand jury investigation into the police response to the 1946
Columbia, Tennessee riot), cited in Am. Hist. Ass’n, 49 F. Supp. 2d at 293.

There is no evidence that the disclosures resulting from this line of cases have
negatively affected the grand jury process. Conversely, there is no doubt that the
release of these materials has contributed greatly to the historical record of

significant events in our country’s history. For example, the unsealed records from
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the Rosenberg grand jury showed that the grand jury testimony of a key witness
concerning Ethel Rosenberg’s role contradicted the same witness’s later testimony
at trial—a revelation suggesting that prosecutors presented trial testimony that they
had reason to know was false. The unsealed transcripts of the Alger Hiss grand juries
showed that, unknown to Hiss and his defense counsel, two witnesses contradicted
testimony of Whittaker Chambers, the key witness against Hiss. As shown by these
examples and others, the courts’ ability to exercise inherent authority to unseal grand
jury records in cases of historical importance is a vital tool for completing the public
record of significant events.

III. To guide their consideration of whether to release historically important
grand jury records, courts balance the need to maintain secrecy against the general
historical importance of the case and the specific historical importance of the grand
jury material. The Second Circuit in Craig, 131 F.3d at 106, set forth a list of factors
to guide courts’ balancing. Below, the government seemed to agree that, if unsealing
based on historical importance is within the courts’ authority, the Craig factors are
the appropriate considerations for evaluating requests to unseal grand jury records.
U.S. Mem. in Support of Motion to Dismiss 13 (Dkt. No. 31). Here, the government
has not challenged application of those factors or the district court’s conclusion that
the factors support disclosure of certain grand jury materials concerning the 1971

Pentagon Papers grand juries.
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ARGUMENT

I. The courts have inherent authority to unseal grand jury records in
special circumstances.

A. Federal courts follow the ‘“long-established policy that maintains the
secrecy of the grand jury proceedings.” United States v. Procter & Gamble Co., 356
U.S. 677, 681 (1958). Grand jury proceedings are conducted secretly to preserve the
anonymity of grand jurors, to facilitate uninhibited deliberations, to protect
witnesses against tampering, to encourage full disclosure, and to avoid alerting
suspects about the investigation and possible cooperating witnesses. Douglas Oil
Co. v. Petrol Stops Nw., 441 U.S. 211, 219 (1979). Nonetheless, grand jury secrecy
“is not absolute.” In re Biaggi, 478 F.2d 489, 492 (2d Cir. 1973). For example, a
court may authorize disclosure of a grand jury matter “preliminarily or in connection
with a judicial proceeding,” Fed. R. Crim. P. 6(e)(3)(E)(1), or “at the request of a
defendant who shows that a ground may exist to dismiss the indictment because of
a matter that occurred before the grand jury.” Fed. R. Crim. P. 6(e)(3)(E)(i1).

Although Federal Rule of Criminal Procedure 6(e)(3) sets forth several
exceptions to the general rule of secrecy, the rule is not the source of the district
court’s power with respect to grand jury records. Rather, “Rule 6(e) is but
declaratory” of the principle that “disclosure [is] committed to the discretion of the

trial judge.” Pittsburgh Plate Glass Co. v. United States, 360 U.S. 395, 399 (1959);
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see Douglas Oil Co., 441 U.S. at 223 (holding that a court has substantial discretion
to determine whether grand jury transcripts should be released).

Accordingly, numerous courts have long held that courts have inherent
authority to order release of grand jury material outside Rule 6(e)’s enumerated
exceptions, when warranted by special circumstances. See Craig, 131 F.3d at 102—
03; In re Special Feb., 1975 Grand Jury, 662 F.2d 1232, 1235-36 (7th Cir. 1981)
(noting that the “court in rare situations may have some discretion” to permit
disclosure outside Rule 6(¢)), aff’d on other grounds sub nom. United States v.
Baggot, 463 U.S. 476 (1983). These cases are consistent with the history of Rule
6(e), which indicates that “exceptions to the secrecy rule generally have developed
through conformance of Rule 6 to the developments wrought in decisions of the
federal courts, not vice versa.” Am. Hist. Ass'n, 49 F. Supp. 2d at 286 (internal
quotation marks and citation omitted); see also Chambers v. NASCO, Inc., 501 U.S.
32,47 (1991) (stating that courts should “not lightly assume” that the Federal Rules
diminish “the scope of a court’s inherent power”).

For example, in 1977, the Rule was amended to change the definition of “other
government personnel” to whom disclosure may be made, following a trend in the
courts of allowing disclosure to certain government personnel. See Fed. R. Crim. P.
6 Advisory Committee note to 1977 amendment. In 1979, the Advisory Committee

added a requirement that grand jury proceedings be recorded, another change in
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response to a trend among the courts. Id., Advisory Committee note to 1979
amendment. And in 1983, the Committee explained that Rule 6(¢)(3)(C) was being
amended to state that grand jury materials may be disclosed to another grand jury,
which “even absent a specific provision to that effect, the courts have permitted ...
in some circumstances.” Id., Advisory Committee note to 1983 amendments; see
also Am. Hist. Ass’n, 49 F. Supp. 2d at 286 (listing additional examples in which
Rule 6 was revised to conform to court practices).

Notably, the Advisory Committee has in the past expressed a consensus that
courts have inherent authority to unseal grand jury records in appropriate
circumstances. See Advisory Comm. on Crim. Rules, Minutes 7 (Apr. 2012),
https://www.uscourts.gov/sites/default/files/fr import/criminal-min-04-2012.pdf
(emphasis added), discussed infra at p.18—19.2

B. The government argues that the text and structure of Rule 6(e) bar courts
from making “exceptions” in addition to those listed in Rule 6(e)(3). Although a
district court’s exercise of inherent authority cannot contradict any express rule or
statute, see Fed. R. Crim. P. 57(b), the court’s inherent authority is not governed by

rule or statute. Dietz v. Bouldin, 136 S. Ct. 1885, 1891-92 (2016). And “a district

2 See also Advisory Comm. on Crim. Rules, Agenda Book 20971 (Apr. 2012),
https://www.uscourts.gov/sites/default/files/fr import/CR2012-04.pdf (document-
ing Committee’s detailed assessment of Rule 6(e)’s text, history, precedent, and

policy).
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court’s ability to order release of grand jury materials has never been confined only
to application of [the Rule 6(e)] exceptions,” Am. Hist. Ass 'n, 49 F. Supp. 2d at 285.
The text and structure of Rule 6(e) confirm that it poses no obstacle to the courts’
exercise of inherent authority to order unsealing of records in other appropriate
circumstances.

Rule 6(e)(2), entitled “Secrecy,” states at subdivision (A): “No obligation of
secrecy may be imposed on any person except in accordance with Rule 6(e)(2)(B).”
Subdivision B in turn provides that specified “persons must not disclose a matter
occurring before the grand jury”—including grand jurors, interpreters, court
reporters, government attorneys, and certain other government personnel. Thus, the
Rule does not impose a blanket nondisclosure requirement, as it does not require
secrecy by witnesses, their family members, or judges, for example. See Rule 6,
Advisory Committee note to 1944 Rule (“The rule does not impose any obligation
of secrecy on witnesses.”). Critically, Rule 6(e)(2) does not prohibit a court of the
National Archives and Records Administration (NARA )—which has custody of the
grand jury records at issue—from disclosing grand jury matters. But see McKeever,
920 F.3d at 848 (incorrectly assuming that government attorneys retain custody of

historical records).?

3 NARA may direct federal agencies to transfer records of historical value after 30
years and may accept custody sooner if requested. 44 U.S.C. § 2107. Pursuant to the
Department of Justice federal records schedule, grand jury materials in cases of legal
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Immediately following subdivision (2), entitled “Secrecy,” is subdivision (3),
entitled “Exceptions.” Although this subdivision does not address exceptional
circumstances such as significant historical interest, exceptions do not exist in a
vacuum; they must be exceptions to something. In Rule 6(e), subdivision (3) states
exceptions to the subdivision (2) secrecy requirement. But in cases such as this one,
the petitioner is not seeking an exception to subdivision (2) because, again,
subdivision (2) does not impose a secrecy requirement on courts. Where the
petitioner does not seek an order authorizing any of the “persons” listed in Rule
6(e)(2) to disclose grand jury material, there is no need to look for an exception in
Rule 6(¢e)(3).

Another provision, Rule 6(e)(6), also reflects district courts’ authority to
unseal records in circumstances in which secrecy no longer serves the purposes of
the general rule. That provision, entitled “Sealed Records,” states: “Records, orders,
and subpoenas relating to grand-jury proceedings must be kept under seal to the
extent and as long as necessary to prevent the unauthorized disclosure of a matter
occurring before a grand jury.” Stated otherwise, records, orders, and subpoenas

relating to grand jury proceedings need not be kept under seal when preventing the

significance or significant public interest are transferred to NARA after one year.
See Dep’t of Justice, Request for Records Disposition Authority, at
https://bit.ly/39XJfjW (criminal case files, which main contain grand jury records),
and https://bit.ly/3a0EINI (grand jury records).

10
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disclosure of a matter occurring before a grand jury is no longer necessary. This
provision assumes that courts have authority, not otherwise specified in the Rule, to
determine “the extent” to which and for how “long” it is “necessary” to maintain
secrecy.

Arguing that courts lack the authority to order disclosure other than pursuant
to Rule 6(e), the government looks to United States v. Williams, 504 U.S. 36 (1992).
U.S. Br. 25-26. In that case, the Supreme Court held that district courts may not
invoke their supervisory powers over grand juries to prescribe standards of conduct
for prosecutors in grand jury proceedings. Williams, 504 U.S. at 46—47. At issue in
Williams was whether a federal court may dismiss an otherwise valid indictment
because the government failed to disclose to the grand jury “substantial exculpatory
evidence” in its possession. /d. at 37-38. The Tenth Circuit had ruled that, although
such disclosure is not required, it could nonetheless be compelled under the courts’
supervisory powers. In reversing, the Supreme Court did not suggest—as the
government does here—that federal courts have no supervisory power over grand
juries. Rather, although the thrust of Williams is that grand juries are operationally
separate from courts and that the courts have limited power to fashion rules of grand
jury procedure, id. at 50, the Court explicitly recognized that courts retain a measure

of supervisory power over grand juries, id.

11
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The Court’s point in Williams was that courts’ supervisory power over grand
juries does “not permit judicial reshaping of the grand jury institution, substantially
altering the traditional relationships between the prosecutor, the constituting court,
and the grand jury itself.” Id. Thus, the district court had overstepped when it
attempted to prescribe standards for prosecutorial conduct in a grand jury
proceeding. In contrast, “none of the concerns expressed in Williams about the
exercise of supervisory power over grand jury proceedings is implicated by the
‘special circumstances’ exception” that petitioners advocate here. Am. Hist. Ass n,
49 F. Supp. 2d at 287. Allowing disclosure in exceptional cases based on historical
significance in no way derogates from the historical allocation of responsibility
among the grand jury, the prosecutor, and the courts discussed in Williams. Rather,
the job of reviewing requests for access to grand jury records has always been that
of the supervising court, even before the adoption of Rule 6(e), Craig, 131 F.3d at
103, because the job of retaining the permanent record of grand jury proceedings is
that of the supervising court, see Douglas Oil Co., 441 U.S. at 225 (noting that grand
jury “records are in the custody of the district court™).

Thus, in stark contrast to Williams, where the Tenth Circuit had invoked
supervisory powers to dictate procedural rules governing the conduct of prosecutors
appearing before grand juries, disclosure here would show no disrespect to the

historical allocation of responsibility for grand jury proceedings—an allocation in

12
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keeping with Supreme Court precedent that goes unquestioned in Williams. As the
district court stated in rejecting this same argument in the case involving the Alger
Hiss grand jury records, Rule 6(¢) has developed in response to court decisions, and
“[n]othing in Williams suggests the Court intended to halt this long-established and
well-recognized process of development of the law of grand jury secrecy.” Am. Hist.
Ass’n, 49 F. Supp. 2d at 286.

Citing Carlisle v. United States, 517 U.S. 416 (1996), and Bank of Nova Scotia
v. United States, 487 U.S. 250 (1988), the government points out that courts may not
exceed the limits of federal rules. U.S. 21-22. That point presents no barrier to
recognition of the courts’ inherent authority over grand jury materials. As the
Supreme Court confirmed in Carlisle, courts have “inherent authority” to formulate
rules. 517 U.S. at 425. Although that authority “does not include the power to
develop rules that circumvent or conflict with the Federal Rules of Criminal
Procedure,” id. at 425-26, a court order unsealing grand jury materials in cases of
exceptional historical importance does not “conflict with” Rule 6(e) because, as
explained above, the Rule does not address the situation here one way or another.
See also Dietz v. Bouldin, 136 S. Ct. at 1891-92 (stating that although a district
court’s exercise of inherent authority cannot contradict any express rule or statute,

courts’ inherent authority is not governed by rule or statute).

13
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The rule at issue in Bank of Nova Scotia offers a useful contrast. In that case,
the Supreme Court held that a trial court had no authority to dismiss an indictment
based on prosecutorial misconduct that the court agreed was harmless, because
Federal Rule of Criminal Procedure 52(a) instructs that a harmless error “shall be
disregarded”—a mandate that is obviously, and necessarily, directed to courts tasked
with determining the legal effect of an error. See 487 U.S. at 255. In contrast,
although Rule 6(¢e) contains a “mandate” prohibiting disclosure by certain people,
the plain language of the mandate does not apply to the courts. Of course, the drafters
of the Federal Rules know how to impose requirements on courts when they want to
do so. Compare Fed. R. Crim. P. 21(a) (providing that “court must transfer” in
certain circumstances), with id. Rule 21(b) (providing that “court may transfer” in
certain circumstances); see also, e.g., id. Rule 26.3 (“Before ordering a mistrial, the
court must give each defendant and the government an opportunity to comment ....”);
Fed. R. Civ. P. 6(b)(2) (“court must not extend time to act” under specified rules);
id. Rule 16(b)(1) (“district judge ... must issue a scheduling order’). Rule 6(¢) does
not contain the sort of mandatory language limiting courts’ discretion that appears

in Rule 52(a).*

* Rule 6(e)(5)’s requirement that “the court must close any hearing to the extent
necessary to prevent disclosure of a matter occurring before a grand jury” imposes
a mandatory requirement on courts but is inapplicable here, where no hearing is at
issue.

14
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Moreover, Federal Rule of Criminal Procedure 57(b)—stating that “when
there is no controlling law ... [a] judge may regulate practice in any manner
consistent with federal law, these rules, and local rules of the district”—expressly
reflects that the Federal Rules are not designed to be comprehensive. Thus, although
a “court is powerless to contradict the Rules where they have spoken, ... it is Rule
57(b), not Carlisle or Bank of Nova Scotia, that informs us what a court may do
when the Rules are silent.” Carison, 837 F.3d at 762—63 (citations omitted); see also
Am. Hist. Ass’'n,49 F. Supp. 2d at 287 & n.6 (rejecting government’s argument based
on Carlisle).

In short, because Rule 6(e) does not impose a secrecy requirement on courts
and exercise of a district court’s inherent authority would not undermine any of the
purposes of Rule 6(¢), Rule 6(e) presents no barrier to the courts’ exercise of inherent
authority to unseal records in appropriate cases.

II. Courts may exercise their inherent authority to unseal grand jury
records in cases of historical significance.

A. Exercising their inherent authority, courts in several notable instances have
unsealed grand jury records in cases of particular historical interest—a special
circumstance justifying release of grand jury records. Although the cases are few in
number, they go back several decades.

For example, in 1987, historian Gary May successfully sought the release of

the minutes of grand jury proceedings pertaining to William Remington, a prominent

15
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public official who was indicted for perjury in 1950 by the second of the two grand
juries involved in the Alger Hiss investigation based on testimony from former
Soviet spy Elizabeth Bentley, who accused Remington of being a Communist spy.
See In re Petition of May, No. 11-189 (S.D.N.Y. Jan. 27, 1987, as amended Apr. 17,
1987) (attached as Addendum). In 1990, in O’Brien, a court ordered the disclosure
of grand jury records from the investigation of the police response to the 1946 riot
in Columbia, Tennessee. See No. 3-90-X-35 (no opinion issued), cited in Am. Hist.
Ass’n, 49 F. Supp. 2d at 293. And in 2009, in Tabac, 2009 WL 5213717, at *1-2,
retired law professor William Tabac petitioned for the release of the grand jury
testimony of four witnesses pertaining to the 1963 jury tampering indictment of
Jimmy Hoffa. Finding the testimony to be “of great historical importance,” the court
held that the petitioner had satisfied his burden of demonstrating special
circumstances and that the balance of factors weighed in favor of releasing the
testimony of a witness who was deceased, and ordered release of that witness’s grand
jury testimony (while denying release of the testimony of three witnesses who might
still be alive). Id. at *2.

Granting petitions filed by amici here, courts have also unsealed records
concerning the grand jury proceedings leading to the indictments of Alger Hiss and
of Julius and Ethel Rosenberg in light of the historical impact of those cases. See

Am. Hist. Ass’n, 49 F. Supp. 2d at 287-88 (granting unsealing of portions of

16
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transcripts from Alger Hiss grand jury proceedings related to four specific issues of
historical importance); Nat’l Sec. Archive, 2008 WL 8985358 (granting unsealing of
transcripts of all witnesses in the Rosenberg grand jury proceeding who were
deceased, had consented to the release of the transcripts, or were presumed to be
indifferent or incapacitated based on their failure to object); Nat’l Sec. Archive, 104
F. Supp. 3d at 629 (granting petition to unseal transcripts of two witnesses in the
Rosenberg grand jury proceeding who had died since 2008). In 2011, another court
granted the petition, based on historical importance, of four of the amici here to
unseal the 1975 transcript of a deposition of Richard Nixon taken in connection with
proceedings of the third Watergate grand jury. See Kutler, 800 F. Supp. 2d at 50.
Importantly, the Advisory Committee on the Federal Rules of Criminal
Procedure has endorsed the approach taken in these cases. In 2011, following the
decision in Kutler, the Department of Justice requested that the Advisory Committee
on Rules of Criminal Procedure amend Rule 6(e) to specify that courts can unseal
grand jury records in matters of historical importance. Although the government in
this case belittles the interest in unsealing of grand jury records in cases of historical
importance as “simply to satisfy the public’s curiosity,” U.S. Br. 23, the Department
agreed in its letter to the Advisory Committee that disclosure of grand jury records
in cases of historical importance was often sensible: “After a suitably long period,

in cases of enduring historical importance, the need for continued secrecy is

17
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eventually outweighed by the public’s legitimate interest in preserving and accessing
the documentary legacy of our government.” Letter from Attorney General to
Advisory Comm. on Crim. Rules, Oct. 18. 2011, at 1, reprinted in Advisory Comm.
Agenda Book at 217, supra n.2. The Committee declined to revise the rule because
it found that courts were aptly addressing this situation through exercise of inherent
authority. The Committee minutes state: “Discussion among the full Committee
revealed consensus that, in the rare cases where disclosure of historically significant
materials had been sought, district judges had reasonably resolved applications by
reference to their inherent authority.” Advisory Comm. Minutes, supra p.9, at 7
(emphasis added); see also Advisory Comm. Agenda Book, supra n.2, at 209-71
(documenting Committee’s detailed assessment of Rule 6(e)’s text, history,
precedent, and policy).

In its brief, the government reiterates an argument rejected by the Advisory
Committee in 2012: that a court’s inherent authority to act does not permit it to
release grand jury records based on historical importance. According to the
government, a court’s inherent authority extends to grand jury matters only in

circumstances related to other proceedings before the same court, because the courts

> In light of litigation over the issue, the Advisory Committee is currently considering
proposals to amend Rule 6(e) to provide expressly for disclosure in cases of
historical importance. See Reporters” Memo to Members, Advisory Comm. on Crim.
Rules, Oct. 9, 2020, reprinted in Agenda Book, Meeting of Advisory Comm. (Nov.
2,2020), at 167, https://bit.ly/2QaRGBg.

18
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do not have operational control over grand jury proceedings. U.S. Br. 24-26. To
begin with, as the government recognizes, the precedents it cites “have only limited
application to the grand jury.” Id. 25. In any event, the extent of court authority over
ongoing grand jury proceedings does not determine the issue here. Here, the grand
jury was discharged nearly 50 years ago; the records belong to the court, and the
issue is one of the court’s control over its own historical records.

B. Importantly, court orders unsealing historically significant grand jury
records not only have advanced general understanding of our nation’s history, but
also have provided important insight into the functioning of the judicial processes in
important cases—a goal that the government itself seems to agree is a proper basis
for exercise of the courts’ inherent authority. See id. 24 (“The touchstone of a court’s
inherent authority has always been the protection and vindication of the judicial
process.”). For example, the records from the Rosenberg 1950 grand jury that were
unsealed in 2015 showed that Ethel Rosenberg’s brother David Greenglass, himself
part of the spying conspiracy, had testified that Ethel was not involved: “[H]onestly,
this is a fact: I never spoke to my sister about this at all.” See Nat’l Sec. Archive,
New Rosenberg Grand Jury Testimony Released, July 14, 2015, https://nsarchive?2.
gwu.edu/news/20150714-Rosenberg-spy-case-Greenglass-testimony/. At trial,
however, he testified that Ethel had typed handwritten notes for delivery to the

Soviets and operated a microfilm camera hidden in a console table. /d. (noting that
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Greenglass later admitted that he had lied on the stand to protect his wife). The
released grand jury testimony thus suggests that prosecutors presented trial
testimony concerning Ethel Rosenberg’s role that they had reason to know was false.
Id. (stating “that the documents provided answers to three key questions: Were the
Rosenbergs guilty of spying? Yes. Was their trial fair? Probably not. Did they
deserve the death penalty? No.”). The international news coverage of revelations
from the records speaks to their significant historical importance. See, e.g., Robert
MacPherson, Grand jury testimony brings up questions on Ethel Rosenberg guilt,
The China Post, July 17, 2015, https://nsarchive2.gwu.edu/news/20150714-Rosen
berg-spy-case-Greenglass-testimony/The%20China%20Post.pdf; Sam Roberts,
Secret Grand Jury Testimony from Ethel Rosenberg’s Brother Is Released, N.Y.
Times, July 15, 2015, https://www.nytimes.com/2015/07/16/nyregion/david-green
glass-grand-jury-testimony-ethel-rosenberg.html; Mahita Gajanan, ‘Atom spy’ Ethel
Rosenberg’s conviction in new doubt after testimony released, The Guardian, July
15, 2015, https://www.theguardian.com/us-news/2015/jul/15/ethel-rosenberg-conv
iction-testimony-released-atom-spy.

Grand jury records unsealed in other cases have made similarly important
contributions to the historical record, including by shedding light on judicial
proceedings. The unsealed transcripts of the Alger Hiss grand juries show that,

unknown to Hiss and his defense counsel, testimony of Whittaker Chambers, the key
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witness against Hiss, was contradicted by two grand jury witnesses. See The Alger
Hiss Story, https://algerhiss.com/history/new-evidence-surfaces-1990s/the-grand-
jury-minutes/. And the redacted grand jury transcripts concerning the 1963
indictment of Jimmy Hoffa by the court in /n re Tabac suggest that concerns about
prosecutorial misconduct in that proceeding are unfounded. See Edecio Martinez,
What Jimmy Hoffa Knew: Did Powerful Teamsters Boss Plot to Ambush the FBI?,
CBS News, July 27, 2009, https://www.cbsnews.com/news/what-jimmy-hoffa-
knew-did-powerful-teamsters-boss-plot-to-ambush-fbi/.

In May, the court’s order unsealing the records about the grand jury
proceedings concerning accused Communist William Remington itself reflects
concern about the “vindication of judicial processes” similar to that which the
government argues is a proper basis for courts’ exercise of inherent authority to
unseal grand jury records. U.S. Br. 24. The court noted “the alleged abuses of [this]
grand jury which have been the subject of published decisions” gave the public a
“strong interest” in “understanding of the administration of justice” in this case of
“undisputed historical interest.” In re Petition of May, slip op. at 4 (attached as
Addendum) (citing United States v. Remington, 208 F.2d 567 (2d Cir. 1953); United
States v. Remington, 191 F.2d 246 (2d Cir. 1951)).

As these examples show, courts’ ability to exercise inherent authority to

unseal grand jury records in cases of historical importance is a vital tool for
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completing the public record of significant events, including the record of the

functioning of the judicial process in historically significant cases.

III. The “special circumstances” test articulated in Craig is an appropriate
approach to determining whether to order release of grand jury
materials in cases of historical importance.

The “special circumstances” test articulated in Craig and applied by district
courts in several subsequent cases provides an appropriate framework for evaluating
requests to open grand jury records. Craig sets forth a fact-intensive inquiry in which
the court, weighing nine factors, balances the historical importance of the grand jury
records against the need to maintain secrecy: (1) the identity of the parties seeking
disclosure, (2) whether the government or the defendant in the grand jury proceeding
opposes disclosure, (3) why the disclosure is sought, (4) what specific information
is sought, (5) the age of the grand jury records, (6) the current status—Iliving or
dead—of the grand jury principals and of their families, (7) the extent to which the
grand jury records sought have been previously made public, either permissibly or
impermissibly, (8) the current status—Iliving or dead—of witnesses who might be
affected by disclosure, and (9) any additional need for maintaining secrecy. See
Craig, 131 F.3d at 105-06; cf. Douglas Oil Co., 441 U.S. at 223 (stating that, under
Rule 6(e), “we emphasize that a court called upon to determine whether grand jury

transcripts should be released necessarily is infused with substantial discretion”

(citing Pittsburgh Plate Glass Co., 360 U.S. at 399)).
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Opinions in prior cases opening grand jury records show that the test does not
result in automatic granting or denial of petitions; rather, the test guides thoughtful
consideration to ensure that unsealing occurs only when doing so does not threaten
the rationale for secrecy and does serve the public interest in a complete record in
cases of historical interest. See, e.g., Craig, 131 F.3d at 106 (affirming denial of
petition); Tabac, 2009 WL 5213717, at *2 (after weighing Craig factors, granting
petition); Am. Hist. Ass’n, 49 F. Supp. 2d at 297 (after weighing Craig factors,
granting petition as to part of the record and denying as to part). Significantly, the
government does not suggest that grand jury materials released on this basis have
caused any problems for witnesses, targets, or prosecutors, or in any way
undermined grand jury proceedings. Its silence is important because “as the
considerations justifying secrecy become less relevant, a party asserting a need for
grand jury transcripts will have a lesser burden in showing justification.” Douglas
Oil Co., 441 U.S. at 223.

In this case, although the government disagreed that the district court had
authority to unseal the grand jury materials requested by Professor Lepore, it did not
challenge application of the Craig test. Elsewhere, the government has expressly
agreed that, if the courts have authority to consider petitions to unseal grand jury
materials, the Craig factors provide an appropriate guide. See U.S. En Banc Br. 41,

Pitch v. United States, No. 17-15016 (11th Cir. Aug. 12, 2019). And in this Court,
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the government does not suggest that the district court misapplied or incorrectly
weighed the factors. Accordingly, this Court has no cause to reweigh the factors
here. Thus, the district court’s decision, based on its assessment of the Craig factors,
that Professor Lepore’s petition should be granted in part and denied in part should
be affirmed.
CONCLUSION
For the foregoing reasons, the Court should affirm the district court’s decision.

Respectfully submitted,

/s/ Scott L. Nelson

Scott L. Nelson

Allison M. Zieve

Public Citizen Litigation Group

1600 20th Street NW

Washington, DC 20009
(202) 588-1000

Counsel for amici curiae
April 12,2021 American Historical Association, et al.
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ADDENDUM

In re Petition of May for an Order Directing Release of Grand Jury Minutes,
Memorandum & Order, No. 11-189 (S.D.N.Y. Jan. 27, 1987),
and Amended Order (Apr. 17, 1987).
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WHITMAN EKNAPP, D. J.

Gary WMay, an associate professor of history at the
University of Delaware, petitions for an order releasing the
minutes of the Special Federal Grand Jury sitting from
December 16, 1948 through June 15, 1950 that pertain to
William Walter Remington. Professor May is writing a book
about Remington, a prominent public official who was accused
during the McCarthy era of being a Communist. The Government

opposes May's petition,

It is clear that petitioner's request does not fall
within the legislatively defined exéeptions of Fed. R. Crim.
P. 6(e). It has, however, been established in this circuit . .
that in an extraordinary case the court need not confine
itself to the strictures of Rulé 6(e), but may exercise its

discretion to permit disclosure. In Re Biaggi (24 Cir. 1973)

478 F.24 489.

Five objectives for maintaining grand ‘jury secrecy have .-

been identified by the Supreme Court:

1) To prevent -the escape -of those whose.
indictment may. be contemplated; 2) to
insure the ~utmost. freedom to -the grand-:
jury in its deliberations, and to prevent -.
persons subject . to indictment or their-
friends from - importuning - the - grand~-
jurors; 3) to prevent subornation . of.
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perjury or tampering with the witnesses
who may testify before the grand jury and
later appear at the trial of those
indicted by it; 4) to encourage free and
untrammeled disclosures by persons who
bave information with respect to the
commission of crimes; 5) to protect the
innocent accused who is exonerated from
disclosure of the fact that he has been
under investigation, and from the expense

of standing trial where there was no

probability of guilt,

United States v. Procter and Gamble Co.

Date Filed: 04/12/2021

Entry ID: 6415015

(1958) 356 U.S. 677,

681-82, n.6, gquoting United States v. Rose (3d Cir. 1954) 215

Fo 2d 617,. 628—29-

None of those objectives has the remotest application to -.

the situation at bar, The events which occurred in and were

explored by the grand jury happened over 35 years ago, and the

trial has similarly long since concluded. . The .principals.

involved-in the grand. jury proceedings-are all:dead, with the -

exception of Remington's former wife,.rwho  has -already been - -

interviewed by Professor May. -

Moreover, there has been

extensive prior disclosure of the grand jury proceedings.. - The -

only possible interest involved  here " is. the

policy of

encouraging free disclosures by persons who have “information

with- respect:..to  the. .commission.-of .crimes....

circumstances -:just.- described,

Given:= the -

. .we -.do -.not._ believe that .- -

permitting disclosure of the minutes will deter . individuals - .
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with information helpful to future grand juries from coming

- forward 1/

In determining whether to disclose grand jury materials,
we must balance the public interest in disclosure against the

interest in continued grand jury secrecy. Douglas 0il Co. of

California v. Petrol Stops Northwest (1979) 441 U.S. 211, 223.

In the ciréumstances of this case, we find a considerable
public interest in disclosure and no interest in secrecy.
Given the alleged abuses of the grand jury which have been the
subject of published decisions by our Court of Appeals, United

States v. Remington (24 Cir. 1953) 208 F.2d 567, cert.

denied 347 U.S. 913 (1954); United States v. Remington (24

Cir. 1951) 191 F.2d 246, cert. denied 343 U.S. 907 (1952)

(Black, J. and Douglas, J. dissenting from denial of
certiorari), and the undisputed historical significance of the
Remington episode, the public has a strong interest in having
its understanding of the administration of justice -in this

case based on complete and accurate-historical‘evidence.z/

1/ At oral- argument, .the government -did. not. dispute - our :
suggestion that no witness would have been deterred from ..
testifying had he or she" been informed ‘that the grand
jury minutes might be disclosed after the passage of 35

years.,

2/ The situation is quite different from the one presented
in Hiss v. Department of Justice .(S.D.N.Y. .1977) 441 F.
Supp. 69.  There, the defendant in a criminal-case was .:
seeking to use the Freedom of Information Act to obtain
discovery not available under  the : Federal -.Rules - of
Criminal Procedure, and thé count was -apprehensive of
establishing a "mischievous precedent," id._ at 71. No
such risk is presented by the situation at bar. -
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In the exercise of our discretion, we grant the petition.
Entry of this Order is stayed for 15 days to permit the

Government to appeal. However, the Government's application
for a further stay is denied.

SO ORDERED.

DATED: New York, New York
January 20, 1987

WHITMAN KNAPP, U.S5.D.J.
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UNITED STATES DISTRICT IIo57T
SOUTHERN DISTRICT OF NEW YORX

IN RE PETITION OF GARY MAY FOR : AMENDED CRUDEZXR
AN ORDER DIRECTING RELEASE OF
GRAND JURY MINUTES : M 11-18¢9

M 11-188

Upcn the consent of the parties, this Court's Memorandum
and Order dated January 20, 1987 is hereby amended as follows:

1. Within 90 days of the date the parties aZfix thei-
agreement and consent tec this order, the United States Attorney's
Office shall provide to Petitioner one copy, without charge, of
the minutes of the Special Federal Grand Jury convened from
December 16, 1948 to June 15, 1950, insofar as those minutes
pertain to the investigation of William Walter Remington. If
petitioner desires additional copies of the minutes, the United
States Attorney's Office will provide such additional copies at
20¢ per page,

2. The United States Atforney may redact such
portions of the minutes as would be subject to exemption from
disclosure under the Freedem of Information Act ("the Act"), 5
U.5.C, § 552(b). The United States Attorney shall not, however,
rely on Rule 6(e), Federal Rules of Criminal Procedure, as a bacis
for redaction, nor shall the United States Attorney rely on
exemption 3 of the Act, 5 U.S.C. § 5522 (b) (3}, insofar as

exemption 3 incorporates Rule 6(e). In the event any redactions
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are made, the United Stazazs .- | T Yamrmioner
an index of the redactions, including rzisrzn-

relied upon, in accordance with the procedures set formh

Vaughn v. Rosen, 434 F.2d 820 (D.C. Cir. 1973}, cext. denied, 415

U.5. 977 (1974).

3. The parties shall thereafter endeavor in good
faith to resolve any issues concerning the applicability of such
exemptions. In the event any issues concerning the applicabilitv
of such exemptions remain unresolved by the parties, anvy such
issues may be presented to the Court for resolution consistent
with the principles and procedures for determining the
applicability of exemptions claimed under 5 U.S.C. § 552 (b} and
caselaw thereunder. The Court will retain jurisdiction for such
purposes.

4. In the event the United States Attcrney requests
that the Court withdraw its prior Memorandum and Order in this
matter from publication in the Federal Supplement, petitioner
agrees to take no position on such request,

5. It is understcod that petitioner may apply for
an award of costs and attorneys fees and expenses under the Egual
Access to Justice Act, 28 U.S.C. § 2412, and it is understocod
that the Government may oppose such application. In the event
such application is made, petitioner agrees to seek nc more than
$20,000 total in costs, attorneys fees and expenses, for any
éervices performed up to and including the date the parties affix

) . S
their agreement and consent to this order.
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6. The United Statss szior-w 1Iv2es -2 move in the
Court of Appeals for dismissal of its appea. in =his ag--ar wi--
prejudice.
Dated: New York, New York
. IR
April /3 1987

SO QRDERED:
- . .

./,.-f') : s - . - -- -
UMITED STATES DISTRICT JUDGE

AGREED AND CONSENTED TO:

A(w—}/ A/ivfl‘»h — April 7 , 1987

DAVID W. DENTON
Executive Assistant United States
Attorney
Southern District of New York
One St. Andrew's Plaza
New ¥York, N¥Y 10007
Telephone: (212) 791-1955
Attorney for the United States
of America

5;2ff?$ééyaclutbm#/ April X , 1987
PATTI GOLDMAN

Public Citizen Litigation Group

2000 P Street, N.W.

Washington, D.C. 20036

Telephone: (202} 785-3704

Attorney for Petitioner

&4; f/——“ April 3>, 1987

ANDREW J. LEVANDER
Shereff Friedman Hoffman & Goodman
919 Third Avenue
New York, NY 10022
Telephone: (212) 758-9500
ttorney for Petitioner
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